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defeat under the plea of the statute of limitations by a pleading 
on his own part lacking precision, accompanied by stipulations of 
the defendant giving him the benefit of the laxity of the pleading. 
The complaint averred that the property was bounded by Hill 
Street in Los Angeles, and the truth of the allegation was admit- 
ted by defendant's stipulation as to the correctness of the state- 
ments in the complaint. But plaintiff's deed must have been of 
a most unusual character for a conveyance of land in a city, if 
the statement in the complaint was strictly correct. For it is 
almost the universal practice for conveyancers to bound land in 
cities, not by streets, but northerly or other lines of streets. And 
the courts of California have consistently held — possibly not with 
the best of reason, but so frequently as to make it an unques- 
tionable rule of property — that there is a wide distinction in the 
effect of the two forms of description. Where bounded by the 
street, the grantee presumably takes to the middle; where by the 
northerly line of the street, he takes only to the designated line, 
and title to the bed of the street is unaffected. 21 Now in the 
Porter case — an action brought by a property owner against a 
city to recover damages for injuries to his apartment house caused 
by reason of excavations in the street — the opinion rests upon the 
fact that because the plaintiff owned to the middle of the street 
the operations in the street conducted in a negligent and improper 
manner constituted a "trespass" upon the plaintiff's land within 
the technical definition of the word. If the property owner had 
not the fee of the street to its middle line, the consequential 
injuries on his adjoining property would have given rise to an 
action of case, not of trespass. A production of plaintiff's source 
of title therefore might well have betrayed the fact that he was 
not in truth the owner of the fee of any part of the street, if the 
description in his conveyance was in the usual form, designating 
lines and not streets as the boundaries. 

Whatever may be thought of the merits of the distinction 
between the forms of action at the present day, one cannot with- 
hold admiration for the skilful and ingenious technique under 
which the court disposed of the case upon the record. 

L. L. T. 

Procedure: Jurisdiction Conferred by General Appear- 
ance After Judgment — In the case of Davenport v. Superior 
Court a writ of mandamus ordering the entry of judgment by 
default against two foreign corporations was denied. Service was 
made in California upon an individual who was president of one 
corporation and secretary of the other. Neither corporation had 
ever done business in California. It was properly held that the 
service of summons was defective, and that a motion by defend- 
ants for additional time in which to plead did not constitute a 

21 Cal. Civ. Code, § 831 ; 6 California Law Review, 465 ; 5 California Law 
Review, 71. 
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general appearance subjecting defendants to the jurisdiction of 
the court. 1 

The principal point of interest in the case is in connection 
with the contention of counsel that the application for time to 
plead constituted a general appearance. Defective service may, 
of course, be waived by making a general appearance, 2 and it is 
to be noted that a general appearance need not be made in strict 
accordance with the provisions of section 1014 of the Code of 
Civil Procedure, namely, by answer, demurrer or by formal writ- 
ten notice. 3 Other acts have been held sufficient to constitute such 
an appearance, notwithstanding the language of the code referred 
to. Thus, for example, the defendant appears generally when- 
ever he demands relief which can be given only on the hypothesis 
that the court has jurisdiction over the cause and the person. 4 
This reasonable principle is recognized in the present case, har- 
monizing apparently conflicting cases. 5 It is the character of the 
relief asked, not the intention of the defendant, which is material. 6 

If the defendant makes a general appearance before judgment 
is rendered, he is in precisely the same category with other liti- 
gants properly before the court. 7 The effect of a general appear- 
ance after judgment, however, raises a more difficult question. 
The weight of authority is agreed that a motion to vacate a judg- 
ment, urging other grounds in addition to the lack of the court's 
jurisdiction, constitutes a general appearance. 8 There is conflict 
on the precise effect of this general appearance. California, 
agreeing with the preponderance of authority, applies a doctrine 
of "relation back" and makes the prior judgment valid for all 
purposes. 9 The minority view holds that the sole effect of a gen- 

x (Aug. 11, 1920) 60 Cal. Dec. 186; Walters v. Central T. Co. (1903) 126 
Fed. 469; Benedict v. Arnoux (1895) 38 N. Y. Supp. 882; Paine Co. v. Gal- 
braith (1899) 55 N. Y. Supp. 971. 

* Security etc. Co. v. Boston etc. Co. (1899) 126 Cal. 418, 58 Pac. 941, 59 
Pac. 296. 

u fJ * C V. R Vrooman v - Li Po Tai (1896) 113 Cal. 302, 45 Pac. 470; which 
holds that a defendant can appear in no other way than provided for in 
V- c - ?-•,§ 1014 ' Contra - <*• supra, n. 1, Vol. 12, Encyc. Pleading and Prac- 
tice, §625. 

* Security etc. Co. v. Boston etc. Co. supra, n. 2. 

,i™c£' f V,£ U ?. ri V ?■„}• of°^ cases apparently contra, cf. Roth v. Superior Court 
k l905 )J? 7 S 3 :, 604 -. 82 Pac - 246 = Co °P er v - Gordon (1899) 125 Cal. 296, 57 
o ac - l^ ; Jr ahforma etc - Co - v - Superior Court (1910) 13 Cal. App. 65, 108 
Pac. 882. The stipulations entered into in the above cases virtually amounted 
to general appearances and would readily fall within the broad scope of the 
principle enunciated in the instant case. 

« In re Clarke (1899) 125 Cal. 388, 58 Pac. 22. 

»/•£*■ n /,oV?? p /. a ;~ P^sheimer et al v. Brown (1857) 8 Cal. 340; Lyman 
r. Milton (1872) 44 Cal. 635. 

«Cf. Ann. Cas. 1914C 697, note, and cases there cited. 
Cf. n. 8, supra. Security etc. Co. v. Boston etc. Co., supra, n. 2; Thomp- 
SViAJ ford JJ 9 9?i I 28 CaL 227 ' m Pac - 686 - Mac,av Co - v- Meads (1910) 
ISWi^M, 1 ™ PaC A 195 W 11 , 3 ^W 364 - Compare with Gray v. Hawes 
i™ n4 £ Ca Lo A Ba 5 nett v. Hplyoke Mutual Fire Ins. Co. (1908) 78 Kan. 
^r, 97 Pa ?;£& P^s v. Moline (1895) 43 Neb. 233, 61 N. W. 599; Crane 
v. Penny (1880) 2 Fed. 187; Tisdale v. Rider (1907) 119 App. Div 594, 104 
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eral appearance should be to give the court jurisdiction over sub- 
sequent proceedings. 10 Much may be said in favor of the minor- 
ity doctrine. The majority holding can no longer be justified on 
the ground that a subsequent general appearance ratines a prior 
procedural contract. The contract theory of judgment is purely 
historical, archaic, and without logical foundation. 11 On the other 
hand, it is difficult to understand how a previous judgment, unsup- 
ported by authorized judicial proceedings, a "mere scrap of paper," 
not merely voidable, but void possibly upon its face, can be made 
valid by a subsequent appearance of the defendant. Even though 
the defendant also urges other grounds in support of his motion 
to vacate the judgment, it is hard to see how he can reasonably 
be held to have waived the objection of a total want of jurisdic- 
tion in the court at the time the judgment was entered. Such a 
view gives to defendant's appearance a retrospective effect validat- 
ing what was previously void. 12 H. A. M. 

Sales: Confusion in Use of Terms in Applying Doctrine 
of Potential Possession — The doctrine of potential possession, 
expounded and criticized in a former number of the California 
Law Review, 1 appears again in two cases involving sales of crops 
to be grown in the future. In Hogue-Kellogg Company v. Baker, 2 
defendant "sold" to plaintiff all the beans to be raised that year 
on defendant's land. It was expressly stated "that this contract 
is understood by both parties to pass title and constitute an abso- 
lute sale." A similar contract appears in Hamilton v. Klinke* 
and the parties thereto said, "It is mutually understood and agreed 
that this contract .... constitutes an absolute sale." 

The court, interpreting the contract in the first case, said, in 
reply to the seller's argument that the sale was void because it 
contemplated a completed sale of property not in existence, "We 
construe the contract to be executory. The mere fact that the 
writing provided that the contract should pass title and constitute 
an absolute sale .... should be held to mean only that title 
should be deemed to pass whenever the produce became a growing 
crop." To support this interpretation, the doctrine of "potential 
possession" was relied upon. 

In the second case, the same doctrine was employed to over- 
come the seller's argument that the contract was an agreement to 

««^ Cf ^ n - 8 i, sup J. a '. 6 , 98 note : also 33 Harvard Law Review, 960: May 
(1920) ; Correll y Grieder (1910) 245 111. 378, 92 N. E. 266, 137 Am. St. Rep 
3 £L'- Southern Bldg. and Loan Assn. v. Hallum (1894) 59 Ark. 583 28 S W 
420; Mills v. State (1858) 10 Ind. 114; Mayfield v. Bennett (1878) 48 la. 
194; Spencer v. Court of Honor (1913) 120 Minn. 422, 139 N. W. 815 

« 9i' 33 H arva , rd Law Review . 96 °. M ay, 1920, and cases there cited. 
336 40 N W 163 SUpr3 ' A1S ° Godfrey v> Valentin e (1888) 39 Minn. 

1 1 9 al -^ ia J^ w ,5 ev . iew - 14 °: see a,s °. Williston on Sales, §§ 133-7. 
I i$8£\ 3 1 920 > 32 Cal - A PP- Dec - 56. 190 Pac. 493. 
3 (1919) 29 Cal. App. Dec. 409, 183 Pac. 675. 



